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Preliminaries 

This presentation is similar to any other legal education materials 
designed to provide general information on pertinent legal topics. 
The statements made as part of the presentation are provided for 
educational purposes only. They do not constitute legal advice nor 
do they necessarily reflect the views of Brown, Hay & Stephens, 
LLP or any of its attorneys other than the speaker. This 
presentation is not intended to create an attorney-client 
relationship between you and Brown, Hay & Stephens, LLP. If 
you have specific questions as to the application of law to your 
activities, you should seek the advice of your legal counsel. 
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PRESERVATION OF EVIDENCE 
 

Presented by 
Peter E. Naylor  

Brown, Hay & Stephens LLP  
pnaylor@bhslaw.com 

 
I. INTRODUCTION  
 
Ummm, I don’t think this applies to me.  I don’t handle evidence (though I will watch re-runs of 
Cops every time I see it).  Is that what you’re thinking?  You might want to reconsider.  
“Evidentiary” issues can come up in unusual, unexpected ways.   
 
Consider the following.  Johnny, a 14 year-old, comes into your office for cast removal.  He tells 
you he can’t wait to get it off and get back to playing baseball.  He explains he’s a pitcher and 
wants to make varsity.  As you listen, you prepare to remove the short-arm cast with your new cast 
cutter.  Johnny is amazed that you allow him to touch the saw part of the cutter and it doesn’t hurt.  
You begin to remove the cast.  Suddenly, a loud cry of pain.  The cast cutter has somehow caused 
a one inch, burn/laceration.  A different cast cutter is used to remove the rest of the cast.  Topical 
antibiotics are applied and antibiotic prescribed.  After three days, Johnny presents to a local ER 
with obvious signs of infection, and is diagnosed with sepsis.  After consultation with infectious 
disease, its discovered that the injury from the cast cutter was the source of the infection.  This 
infection ultimately led to nerve damage and diminution in the use of that arm. 
 
Turns out, Johnny is the nephew of a prominent plaintiff’s attorney.  Two weeks after the cast 
removal, while Johnny is still in the hospital, you receive notice that you should preserve and 
present for inspection the original cast-cutter.  Only problem is that no one can find it.  No one is 
sure what was done with it.  No one requested that it be saved, at least there’s no documentation 
of that request. 
 
Suit is eventually filed.  One of the counts is for negligent spoliation of evidence.  Still think this 
doesn’t apply to you?? 
 
II. THE DUTY TO PRESERVE EVIDENCE 
 

A. The general rule in Illinois is that there is no duty to preserve evidence. Boyd v. 
Travelers, insurance Co., 166 Ill. 2d 188, 195 (1995); Martin v. Keeley & Sons, 
Inc., 2012 IL 113270, ¶ 27. 

 
B. In Illinois, spoliation of evidence is a form of negligence. Accordingly, a plaintiff 

claiming spoliation of evidence must prove that: 
 
  1. the defendant owed the plaintiff a duty to preserve the evidence; 
 
  2. the defendant breached that duty by losing or destroying the evidence; 
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3. the loss or destruction of the evidence was the proximate cause of the 
plaintiff's inability to prove an underlying lawsuit; an 

 
4. as a result, the plaintiff suffered actual damages. Martin, 2012 IL 113270, 

¶ 26 
 
 C. Illinois applies a two-prong test to determine if a duty to preserve evidence exists: 
 

1. The “relationship” prong: “a plaintiff must show that an agreement, 
contract, statute, special circumstances, or voluntary undertaking has given 
rise to a duty to preserve evidence on the part of the defendant.”  Martin, 
2012 IL 113270, ¶ 27. 

 
2. The “foreseeability” prong: “a plaintiff must show that the duty extends to 

the specific evidence at issue by demonstrating that ‘a reasonable person in 
the defendant’s position should have foreseen that the evidence was 
material to a potential civil action.’” Id. citing Boyd, 166 Ill. 2d at 195. 

 
  Only if both prongs are met does a duty to preserve evidence exist. 
 
III. THE RELATIONSHIP PRONG 
 

A. Contract or Agreement.  The duty to preserve evidence by contract or agreement 
only applies to a contract or agreement between the parties. Dardeen v. Kuehling, 
213 Ill. 2d 329, 337 (2004). If either the plaintiff or the defendant are not a party to 
the contract or agreement that allegedly creates a duty to preserve evidence, the 
claim fails. Id. See, Combs v. Schmidt, 2012 IL App (2d) 110517, ¶ 17 (receded 
from in part on appeal after remand by Combs v. Schmidt, 2015 IL App (2d) 
131053) (explaining lease and or insurance agreement did not establish duty to 
preserve because correct litigants were not also parties to the appropriate contract). 

 
B. Statutes.  Record retention statutes create a legal duty to preserve certain documents 

or material which may be used as evidence. Specifically, the X-Ray Retention Act 
– 210 ILCS 90/1 requires hospitals to retain x-rays for a period of 5 years, or longer 
if notified in writing of pending litigation involving the x-ray as potential evidence. 
See Rodgers v. St. Mary’s Hosp. of Decatur, 149 Ill. 2d 302 (1992) (Court found a 
private right of action existed under the X-Ray Retention Act; not barred by res 
judicata) 

. 
 C. Special Circumstances 
 

1. Illinois courts have not defined what “special circumstances” must exist in 
the context of recognizing a duty to preserve evidence. 

 
2. The Illinois Supreme Court has offered: For a special circumstance to 

impose a duty to preserve evidence, “something more than possession and 
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control are required, such as a request by the plaintiff to preserve the 
evidence and/or the defendant's segregation of the evidence for the 
plaintiff's benefit.”  Martin, 2012 IL 113270, ¶ 45. Note: Illinois Supreme 
Court declined to say that physical possession was required in every case.  
Dardeen, 213 Ill. 2d at 339. 

 
  3. Request to Preserve Evidence. 
  

i. “Mere complaints about the evidence can never provide clear 
knowledge [of potential litigation and the need to preserve evidence] 
to form the basis of a duty.” Combs, 2015 IL App (2d) 131053, ¶ 20. 
Therefore, “a complaint about the evidence may not constitute the 
‘something more’ than mere possession and control that the supreme 
court said was necessary for a duty to arise in a spoliation case.” Id., 
¶ 21. 

 
ii. “Mere knowledge of the accident and of the possible causes of the 

accident, standing alone, is insufficient to create a duty to preserve 
the evidence.”  Kilburg v. Mohiuddin, 2013 IL App (1st) 113408, ¶ 
32. 

 
4. Segregation of Evidence for Plaintiff’s Benefit.  Martin, defendant’s 

leaving I-beam in stream where it fell causing injury to workers so that its 
manager, IDOT, and OSHA to inspect and then sending it to steel 
manufacturer was not segregation of the evidence for plaintiff’s benefit. 

 
5. Opportunity to Inspect is NOT a factor to consider in determining if special 

circumstances exist. Combs, 2015 IL App (2d) 131053, ¶ 12.  Martin, ¶ 46 
(recognizing that I-beam was destroyed day following accident giving 
plaintiffs little or no opportunity to request that defendant preserve the I-
beam, but holding plaintiffs failed to show duty to preserve existed). 

 
  6. Status as a Potential Litigant. 
 

i. Mere status as a potential litigant does not impact whether there is a 
duty to preserve evidence. 

  
ii. Illinois Supreme Court held in Shimanovsky v. General Motors 

Corp., 181 Ill.2d 112, 121 (1998) that “a potential litigant owes a 
duty to take reasonable measures to preserve the integrity of relevant 
and material evidence.” In Martin, the supreme court noted 
Shimanovsky was inapposite to spoliation of evidence cases, and 
instead only stood for the proposition that entry of a default 
judgment against plaintiff after it altered a key piece of evidence was 
appropriate as a discovery sanction. Martin, 2012 IL 113270, ¶ 50. 
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As such, “the test applied in Shimanovsky is not relevant to 
spoliation.” Id., ¶ 51. 

 
iii. While status as a potential litigant may not impact a spoliation of 

evidence claim, potential litigants must still be aware that altering 
or destroying evidence may open them up to discovery sanctions. 

 
 D. Voluntary Undertaking 
 

1. “A voluntary undertaking requires a showing of affirmative conduct by the 
defendant evincing defendant's intent to voluntarily assume a duty to 
preserve evidence,” generally “for the purpose of potential future 
litigation.” Martin, 2012 IL 113270, ¶ 31. 

 
2. “A voluntary undertaking requires some affirmative acknowledgment or 

recognition of the duty by the party who undertakes the duty.” Id., ¶ 3 
 

3. Thorton v. Shah, 333 Ill. App. 3d 1011, 1020 (1st Dist. 2002). “[T]riage 
nurses recorded patient information on forms that become part of a 
permanent medical record, which establishes that [defendant] voluntarily 
assumed a duty to preserve patient records by affirmative conduct.” 

 
4. “Insurer voluntarily assumed a duty to preserve evidence, where it 

instructed its insured (i.e., engaged in affirmative conduct) to keep the 
evidence in question for the insurer’s benefit; thus, it had a duty to exercise 
due care to preserve that evidence for the benefit of any other potential 
litigants.” Wofford v. Tracy, 2015 IL App (2d) 141220, ¶ 57 summarizing 
Jones v. O’Brien Tire & Battery Ctr., Inc., 374 Ill. App. 3d 918, 927-28 (5th 
Dist. 2007). 

 
IV. THE FORESEEABILITY PRONG  
 

A. If the relationship prong is met, “a defendant owes a duty of due care to preserve 
evidence if a reasonable person in the defendant's position should have foreseen 
that the evidence was material to a potential civil action.” Boyd v. Travelers, 
insurance Co., 166 Ill. 2d 188, 195 (1995).  

 
B. Caselaw.   Jones v. O’Brien Tire & Battery Ctr., Inc., 374 Ill. App. 3d 918, 925 (5th 

Dist. 2007); Anderson v. Mack Trucks, Inc., 341 Ill. App. 3d 212, 218 (2d Dist. 
2003); Jackson v. Michael Reese Hosp. & Med. Ctr., 294 Ill. App. 3d 1, 10 (1st 
Dist. 1997). 
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TERMINATING THE PHYSICIAN-PATIENT RELATIONSHIP 
 

Presented by 
David P. Hennessy 

Brown, Hay & Stephens LLP  
dhennessy@bhslaw.com 

 
I. TWO KEY LEGAL ISSUES  

A. Patient Abandonment. Pursuant to the Illinois Medical Practice Act of 1987, 
abandonment is grounds for physician discipline. 225 ILCS 60/22(A)(16). 

“Sec. 22. Disciplinary action. (A) The Department may revoke, suspend, place on 
probation, reprimand, refuse to issue or renew, or take any other disciplinary or 
non-disciplinary action as the Department may deem proper with regard to the 
license or permit of any person issued under this Act, including imposing fines not 
to exceed $10,000 for each violation, upon any of the following grounds: (16) 
Abandonment of a patient.”  

“In Illinois, a physician has a duty to employ a reasonable amount of care and skill 
as is ordinarily possessed by members of his profession, and, when a physician 
refuses to treat a patient needing further treatment, without giving the patient a 
reasonable time to find substitute care, that duty is breached.” Magana v. Elie, 108 
Ill. App. 3d 1028, 1034, 439 N.E.2d 1319, 1323 (2d Dist. 1982). 

“The surgeon's duty to continue treating his patient is not established within the 
absolute discretion of the surgeon himself, but rather is subject to the standards of 
the profession.” Magana v. Elie, 108 Ill. App. 3d 1028, 1034, 439 N.E.2d 1319, 
1323 (2d Dist. 1982). 

“The patient must first allege and prove the physician's refusal of further treatment; 
whether such refusal constitutes abandonment under the circumstances, then 
becomes a question of fact.” Mayer v. Baisier, 147 Ill. App. 3d 150, 160, 497 
N.E.2d 827, 833 (4th Dist. 1986). 

B. Discrimination.  A physician cannot terminate the patient relationship for a 
patient’s inclusion in a protected class, such as race, sex, sexual orientation, or 
disability (unless outside expertise and precluding treatment of disability).  
Historically, there had been much litigation over the refusal to treat patients with 
HIV. 

Ultimately, the United States Supreme Court held that “HIV infection is a 
‘disability’ under the ADA, even when the infection has not yet progressed to the 
so-called symptomatic phase, as a physical impairment which substantially limits 
the major life activity of reproduction, and (2) with regard to ‘direct threat’ 
provision of the ADA, the existence, or nonexistence of a significant health risk 
from treatment or accommodation of a disabled person must be determined from 
standpoint of the person who refused the treatment or accommodation, but the risk 
assessment must be based on medical or other objective evidence, and not simply 
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on that person's good-faith belief that a significant risk existed.”  Bragdon v. Abbott, 
524 U.S. 624, 118 S. Ct. 2196, 141 L. Ed. 2d 540 (1998). 

Also, you must consider relevant federal regulations. “Once it is established that a 
patient showed up at a hospital's emergency room with an emergency medical 
condition, the hospital can violate the Federal Emergency Medical Treatment and 
Active Labor Act either by failing to detect the nature of the emergency condition 
through inadequate screening procedures or if the emergency nature of the patient's 
condition is detected, by failing to stabilize the condition before releasing the 
patient.” Deberry v. Sherman Hosp. Ass'n, 741 F. Supp. 1302 (N.D. Ill. 1990).  The 
Deberry precedent arose in the context of an ER discharging a patient for an 
inability to pay. 

C. Key Consideration – Pregnancy.  A key condition to consider for both claims of 
abandonment and discrimination is pregnancy.  A general best practice for 
termination a pregnant patient is that during the first trimester you may successfully 
terminate with confirmation of transfer to a new practitioner.  During the second 
trimester, if there are no complications with the pregnancy, then you may also 
transfer with confirmation of a new practitioner.  Finally, in the third trimester, you 
should only terminate the relationship in extreme situations like your personal 
inability to treat the patient. 

II. REASONS TO TERMINATE THE RELATIONSHIP 

A. Failure to Follow-up.  When a patient doesn’t or won’t follow-up as requested. Be 
careful to document every nonadherence well in record and be specific on the 
reason for termination.  Ultimately, your patient is destined for a bad outcome. 

B. Failure to Follow Treatment Plan.  When a patient doesn’t or won’t follow the 
clear plan of treatment provided to them.  As above, document every nonadherence 
well in record and be specific on the reason for termination, as your patient is 
destined for a bad outcome. 

C. Failure to Communicate.  This flows from the above issues.  When a patient cannot 
be reached for many months, then it is prudent to formally terminate the 
relationship. 

D. Abuse of Office Policy.  Any number of issues, most commonly seen as attempting 
to circumvent prescription policies.  Use discretion on the egregiousness of a 
violation and timing of termination. 

E. Abuse of Physician or Staff.  Any actual or threatened verbal or physical abuse.  
This is a clear basis for immediate termination to protect the safety of the office 
and other patients.  Carefully document these issues and notify law enforcement 
when appropriate. 

F. Nonpayment.  You are not expected to work for free, but this is the most tenuous 
of reasons for terminating a patient.  Be careful to evaluate all contract concerns 
with your counsel.  Also, it is prudent to offer payment plans to patients prior to 
termination for nonpayment.  Again, clear documentation on this subject is critical. 
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G. Patient Terminates the Relationship.  You will likely encounter some patients 
wishing to terminate their care with you.  In such a case, you should be sure to 
provide written notice confirming the patient’s decision, offering transfer of 
records, and documenting the patient’s decision in their record. 

H. Catchall.  Whenever you are generally unable to work with a patient in the 
patient’s best health interests, you can terminate the relationship with adequate 
notice and no emergent conditions present.  You may wish to consult counsel 
regarding the adequacy of the record supporting a generic termination. 

III. OTHER CONSIDERATIONS PRIOR TO TERMINATION 

A. Delaying Termination.  If your patient is in an acute phase of treatment, such as 
postop, in the midst of a workup for diagnosis, or in an emergent situation, then you 
must take great care to ensure the patient’s condition has reached a stable state 
before terminating the relationship. 

In central Illinois, you may encounter patients lacking access to alternative 
treatment options based upon rural geography, a unique specialty, or participation 
in a prepaid health plan, among other issues.  In such a situation, take great care to 
wait for alternative reasonable arrangements before terminating the relationship. 

B. Administrative Concerns.  Coordination of termination with your administrative 
staff is critical.  You must avoid having your staff scheduling a terminated 
employee.  A best practice is to maintain a “Do Not Schedule” list of patients that 
have been terminated.   

Furthermore, you must consider whether the termination applies to your partners in 
the same office.  You may want to avoid treating the patient in an on-call scenario.  
Once you are called to treat a patient, you cannot decline.  

Also, when supporting a partner in termination in other specialties, evaluate every 
physician’s care for abandonment concerns. Finally, you may wish for 
administrative staff to be present and independently document your conversations 
with patients about the reasons for termination. 

IV. HOW TO TERMINATE: MAINTAIN FORMAL PROCESS! 

You should be creating a standard, professional system for terminating patients throughout your 
practice.  You must always provide a patient with written notice, which should be sent by both 
regular mail and certified mail to the patient.  If the certified mailing comes back undelivered, be 
sure to keep the unsigned card in the patient’s record along with the notice.    

A. Contents of Written Notice. 

1. Provide a Reason for the Termination.  This reason should be brief, but 
also as specific as possible. Always avoid an argumentative or punitive 
tone in the notice.   

2. Effective Date.  In the vast majority of cases, 30 days is the reasonable 
amount of time from receipt of the notice to terminate the relationship.  
However, immediate termination is appropriate for abuse.  Also, the 
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effective date may be earlier when a patient initiated the termination.  You 
may need to allot more time when a special circumstance complicates 
access to alternative care. 

3. Available for Interim Emergent Care.  Be sure to remind all patients that 
during the duration of the final 30+ days, you will be available only to refill 
prescriptions and provide treatment in emergent situations.    

4. Recommend Options for Continued Care.  Do NOT name alternative 
individuals by name.  Instead, provide contact information for a couple of 
referral sources, such as the patient’s health plan or insurance provider, or 
a local medical society. 

5.  Records Authorization.  You should always enclose your form records 
authorization with instructions for transfer to their next caregiver.  Be clear 
in your desire to facilitate access to and transfer of all records. 

6. Patient Responsibility to Follow-up and Continue Care.  Remind your 
patient of the critical need to establish care even when no obvious 
conditions exist.  Identify the relevant risks of their failure to obtain new 
care. 

7. Medication.  As noted above, inform staff about the ability to refill 
prescriptions only through the effective date. 

B. Contracts can Complicate the Process.  Many managed care plans limit the 
physician’s ability to terminate the patient relationship and require additional 
forms of notice and timelines for termination. You should review all health 
plan/HMO contractual guidelines in your practice and maintain notes for 
discontinuing care under each plan. This will ensure avoiding litigation for breach 
of contractual issues and/or violation of laws governing HMOs.  You may 
encounter necessary grievance procedures for some patients. When dealing with 
contracts, consult your attorney to clarify necessary steps for termination. 

C. Document, Document, Document!  If you have a lack of documentation in a 
patient’s file supporting a legitimate reason for termination, then you should keep 
treating the patient until you have sufficient documentation. 

D. Other Reasons for Providing Notice. 

1. Retirement, Moving, or Selling your Practice.  Written notice should be 
provided in advance with a deadline for access to your care. 

2. Non-Compete Access to Former Patient Records/Addresses.  When you 
change practices and are barred from contact with former patients, you still 
have an obligation to provide notice.  In this circumstance, contact a lawyer 
to prepare a form letter and demand it be sent by your former office. 
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SOCIAL MEDIA FOR THE HEALTHCARE PROFESSIONAL 
 

Presented by 
Elizabeth A. Tracy 

Brown, Hay & Stephens LLP  
etracy@bhslaw.com 

 
I. INTRODUCTION: WHY SOCIAL MEDIA MATTERS 
 
83% of Americans have a social media account(s) (and 5 new Facebook profiles are created every 
second); 65 million businesses have Facebook business pages; and 85% of US companies with 
100+ employees use Facebook to promote their business/product (i.e. nearly everyone is using it). 
Here’s how it applies to you: 

A. Providers/employers.  Marketing and public relations; Communicate with other 
providers, professionals, employees, and patients; Recruiting; Education; and 
Research  

B. Employees.  Establish professional contacts (e.g., LinkedIn); Promote employer; 
and Private use  

C. Patients.  Communicate with providers; Research and share; and Private use 

With the benefits come potential liabilities. This presentation will outline some dangers to be aware 
of and suggestions on how to attempt to avoid them.  

II. PROS & CONS OF SOCIAL MEDIA USE BY HEALTHCARE PROVIDERS 

 A. Pros of Social Media Use by Healthcare Systems/Providers. 

• Communicate with patients as customers and engage them where they sit 
• Patients connect with other people suffering from the same illness or condition  
• Patients can share information and experiences 
• Improved results because of better informed patients + Increased productivity 

due to patient knowledge 
• More patient/provider interaction  
• Instantaneous communication in emergency situations, such as drug recall 
• Growing/marketing for your business 
• Young consumers prefer businesses with social media presence; how they 

communicate 

 B. Cons of Social Media Use by Healthcare Systems/Providers. 

• Privacy and confidentiality concerns:   
o HIPAA and state privacy law implications 
o Private Cause of Action concerns: Employers liable for the conduct of 

employees acting within the scope of employment; Common law 
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privacy torts; Negligence; Breach of duty of confidentiality; Intellectual 
Property infringement; and Defamation/libel/disparagement. 

• Professionalism and Licensing  
• Reputational Threat to the Organization  
• E-Discovery for Malpractice Suits 

III. STATUTORY LIABILITY  

A. Heath Insurance Portability and Accountability Act.  HIPAA is a federal law which 
prohibits healthcare providers from using or disclosing a patient’s protected health 
information without the patient’s authorization. (45 CFR 164.502). “Protected 
health information” includes information that “[r]elates to the past, present, or 
future physical or mental health or condition of an individual [or] the provision of 
health care to an individual, and … that [i]dentifies the individual, or [w]ith respect 
to which there is a reasonable basis to believe the information can be used to 
identify the individual.” (45 CFR 160.103).  

Thus, posting any information that identifies the individual as a patient likely 
violates HIPAA even if specific medical information is not disclosed; a patient does 
not waive their HIPAA rights by posting his or her own information, and there is 
no HIPAA exception that allows a healthcare provider to disclose information in 
response to a negative review. 

B. Illinois Medical Patient Rights Act.  An Illinois law which protects a patient’s right 
to privacy and confidentiality of records, including restrictions on disclosures by 
physicians, health care providers, health services corporations and insurance 
companies. 

C. Illinois Mental Health and Developmental Disabilities Confidentiality Act.  An 
Illinois law which is designed to prevent the disclosure of records relating to mental 
health and developmental disabilities. The Act also gives the patient the right to 
seek the correction of records that he or she believe are inaccurate. 

D. Illinois Nursing Home Care Act.  An Illinois law which protects a patient’s right to 
privacy and confidentiality of records, including restrictions on disclosures by 
physicians, health care providers, health services corporations and insurance 
companies. 

IV. MALPACTICE LIABILITY  

Providers who use social media to communicate with patients can create liability for themselves 
and the organization in the following ways: 

• The creation of unintended patient relationship  
• Providers failure to consider or respond can lead to the breakdown in communication or 

understanding 
• Posting inappropriate advice on social media 
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• Posting evidence that may be used against provider in litigation 
• Practicing across state lines without a license 
• Providing care without establishing appropriate patient relationship 
• Violation of ethical standards (e.g. failure to meet community/professional standard of 

care, failure to supervise activities of midlevels, abandonment of patient, etc.).  

V. SUGGESTIONS FOR MINIMIZING LIABILITY 

 A. Organization Facebook Best Practices. 

1. Add a disclaimer statement, such as: “Our clinic cannot give medical advice 
to any individual over Facebook. This Facebook page is for general 
informational purposes only and should not be used in place of a consult 
with your regular medical provider. The information presented here is not 
intended to be used as a diagnosis or treatment. If you need emergency 
medical attention, please call 911 or go to the nearest emergency room. If 
you need to be seen in our office by a physician, please call [telephone 
number] for an appointment.” 

2. Frequently monitor privacy settings and the page itself. Create guidelines 
or policy for staff regarding who may post updates to the page and under 
what circumstances, including who will redirect questions on the page to 
appropriate physicians for follow-up when a question is not general enough 
to be answered on the practice’s page, or when doing so would compromise 
patient privacy. 

3. Ensure patient confidentiality. Refrain from publicly posting any protected 
health information, whether in discussion with a patient or other physician 
on the practice’s Facebook page. Doing so could result in a HIPAA and/or 
state law violation. 

 B. Addressing Negative Reviews on Social Media without Violating HIPAA. 

1. Ignore it. In most cases, negative reviews have few relevant readers, little 
impact, and simply do not merit a response.  

2. Grow your positive reviews. Positive reviews tend to offset and may push 
negative reviews down the page. 

3. Respond generically without acknowledging that the individual was a 
patient or disclosing any information that may be linked to the patient. For 
example, you may respond simply by stating that you provide appropriate 
care, describing your general policies, or directing readers to positive 
reviews without referencing an individual case. You may explain that 
HIPAA prevents you from disclosing information in response, but invite the 
complainant to contact you offline.  
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4. Contact the patient to resolve the problem. Often, a person posting an online 
review is frustrated and wants to be heard. If you timely address the concern, 
you may convince the patient to remove the negative post and turn them 
into an avid supporter.  

5. Contact the website that hosts the reviews and ask them to remove the 
negative review. Many websites will remove false or defamatory content, 
although you may be limited in your ability to prove your position given 
HIPAA limitations on your disclosures.  

6.  Warn the patient against defamation. Patients may be liable for publishing 
libelous statements. An appropriate cease and desist letter may get the 
patient’s attention and prompt the patient to remove the post. Carefully 
consider the situation before sending such a letter; it may fuel that patient’s 
anger and trigger additional online criticisms. As a practical matter, 
defamation claims are usually not worth pursuing in court due to the cost 
and difficulty in establishing damages. 

7. Learn from the negative reviews.  Although annoying or painful, negative 
reviews do give you a chance to identify weaknesses and improve your 
processes or personnel. 

 C. Establish an Effective Social Media Policy. 

1. Speaking for the Provider/Organization.  Identify those with authority to 
post for provider, prohibit staff from speaking for provider without such 
authority, and specify permissible scope of all staff’s use of social media.  
Remind staff that the Provider/Organization has right to monitor and inspect 
communications through its networks, i.e., staff has no expectation of 
privacy regarding communications through provider’s systems.  

2. Compliance with Privacy Statutes.  Train your staff on how to ensure 
compliance with laws and policies, such as HIPAA, copyright, 
antidiscrimination, anti-harassment, etc., when using social media, both 
socially and professionally. Prohibit staff from posting anything about 
patients without HIPAA compliant authorization, including comments, 
stories, testimonials, photos, videos, etc. When appropriate to post, be sure 
to obtain HIPAA authorization before posting patient’s info and obtain and 
document patient’s consent before communicating directly with patient or 
family through unsecure electronic media. 

  3. Policy Procedures. 

• Document staff training and staff’s agreement to abide by policies 
including: Confidentiality agreement and Social media policy.  
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• Post policy on website, in manual, etc. and enforce social media policy 
in consistent manner.  

• Ensure that staff and providers understand that they must report 
violations immediately and implement penalties for violations, 
including termination.  

• Monitor the organization’s social media sites and platforms daily.  
• Review and revise the policy annually, considering changes in law, use, 

etc. 

D. Advice for Practitioners: Separate personal and professional social media sites.  

  1. Remain professional in all social media interaction.  

  2. Don’t “friend” patients or patient family members.  

3. Don’t respond to patient or family medical related comments through social 
media. 

  4. Don’t provide direct patient care through social media.  

5. Consider HIPAA and other state privacy statute prohibitions before posting 
anything related to patients. 
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MEDICAL MARIJUANA IN ILLINOIS 
 

Presented by 
William A. Davis  

Brown, Hay & Stephens LLP  
wdavis@bhslaw.com 

 
I. INTRODUCTION 

A. Medical Marijuana is one of the fastest growing aspects of clinical practice in the 
United States.  Since California introduced medical marijuana to the nation in 1996, 
28 states and the District of Columbia have joined the practice.  9 states have added 
medical marijuana since the Illinois General Assembly approved the practice in 
2013.  8 states and the District of Columbia have legalized recreational use of 
marijuana.    

B. In the field of medical marijuana, physicians must navigate the myriad rules 
established by the State of Illinois in certifying that an individual has a debilitating 
condition that would allow them to subsequently obtain medical marijuana.  

 
II. GENERAL REQUIREMENTS FOR PHYSICIAN 

A. A physician’s role with regard to a patient is to provide, or not, a written certificate 
(1) that the qualifying patient has a debilitating condition and (2) the physician is 
treating or managing treatment of that debilitating condition. 

 B. To be able to write this certificate, there must be the following: 

 1. a “bona fide physician-patient” relationship, 

2. the physician has completed an assessment of the qualifying patient’s 
medical history, reviewed relevant records related to the patient’s 
debilitating condition, and 

 3. the physician has conducted a physical examination. 

III. DEBILITATING CONDITIONS  

A. The Compassionate Use Act provides specific conditions under this framework, as 
well as providing for terminal illnesses with a diagnosis of 6 months or less, and 
other conditions added, by rule, by the Illinois Department of Public Health.  
Conditions identified to date are as follows: 

• Agitation of Alzheimer’s disease 
• HIV/AIDS 
• ALS 
• Arnold-Chiari malformation 
• Cancer 

• Parkinson’s disease 
• Post-Concussion Syndrome 
• Post-Traumatic Stress Disorder 

(PTSD) 
• Reflex sympathetic dystrophy 
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• Causalgia 
• Chronic inflammatory 

demyelinating polyneuropathy 
• Crohn’s disease 
• CRPS (complex regional pain 

syndrome Type II) 
• Dystonia 
• Fibrous Dysplasia 
• Glaucoma 
• Hepatitis C 
• Hydrocephalus 
• Hydromyelia 
• Interstitial cystitis 
• Lupus 
• Multiple Sclerosis 
• Muscular Dystrophy 
• Myasthenia Gravis 
• Myoclonus 
• Nail-patella syndrome 
• Neurofibromatosis 

 

• Residual limb pain 
• Rheumatoid arthritis 
• Seizures (including those 

characteristic of Epilepsy) 
• Severe fibromyalgia 
• Sjogren’s syndrome 
• Spinal cord disease (including but 

not limited to arachnoiditis) 
• Spinal cord injury (damage to the 

nervous tissue of the spinal cord 
with objective neurological 
indication of intractable spasticity) 

• Spinocerebellar ataxia 
• Syringomyelia 
• Tarlov cysts 
• Terminal illness with diagnosis of 

6 months or less 
• Tourette syndrome 
• Traumatic brain injury 
• Cachexia/wasting syndrome  

III. PHYSICIAN REQUIREMENTS 

A. Currently licensed under the Medical Practice Act of 1987 to practice medicine. 

B. Controlled substances license act under Article III of the Illinois Controlled 
Substances Act. 

C. Comply with the standard of care for a practicing physician. 

D. In-person physical examine, not by telemedicine. 

E. Must maintain a record-keeping system for all patients to whom s/he has certified 
their medical condition under the Act.  Must be accessible to and subject to review 
by the Illinois Department of Public Health and the Department of Financial and 
Professional Regulation. 

III. PHYSICIAN IMMUNITY 

 A. Not subject to arrest, prosecution, or penalty in any manner. 

B. The Medical Disciplinary Board may not deny any right or privilege, issue a civil 
penalty or other disciplinary action. 

 C. Immunity extends to providing written certifications or otherwise stating, in 
 physician’s professional opinion, a patient is likely to receive therapeutic or 
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 palliative benefit from the medical use of cannabis to treat or alleviating the 
 patient’s debilitating condition or symptoms thereof. 

 D. Does not extend to: 

1. Issuing a written certificate to an individual not under the physician’s care, 
and 

2. Failing to properly evaluate a patient for a debilitating condition or 
otherwise violating the standard of care.   
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POLICY AND PROCEDURE LIABILITY  
(Or “what you don’t know can in-fact hurt you”) 

 
Presented by 

Matthew R. Booker  
Brown, Hay & Stephens LLP  

mbooker@bhslaw.com 
 

I. INTRODUCTION   
 
When was the last time you reviewed the policy and procedure book at the hospitals or 
clinics where you practice?  Seriously……when was the last time you sat down and looked 
at that binder?  Remember signing the form stating that you have read and understood the 
policies?  Remember signing that form about the “updates” to the policy and procedure 
manual?  Starting to sound familiar?  Maybe you even served on a policy and procedure 
Committee once.  That was fun, wasn’t it?   
 
If you are like the vast majority of healthcare providers, policies and procedures are not in 
everyone’s daily routine (much to the horror of risk managers).  Between patient care, 
accessing electronic records, dealing with reimbursement issues, taking care of personnel 
issues, and dealing with family life, there isn’t a lot of time left to sit down and review 
several binders worth of policies.   
 
Those pesky policy and procedure books, however, can be the difference between a good 
outcome in a case of negligence and a bad outcome.  The following is intended to serve as 
a reminder of the importance of keeping up to date on your institution’s policy and 
procedure manual, and how those policies and procedures are used in civil litigation against 
healthcare providers. 
 
Policies and procedures can be used in different ways in civil litigation, including: 
 
• As a basis for negligence against hospitals or clinics (rather than individual healthcare 

providers); 
 

• As evidence that the standard of care was violated in cases against healthcare providers; 
and  
 

• Evidence in professional licensing cases. 
 

II. LIABILITIES ARISING DIRECTLY FROM POLICY OR PROCEDURE 
 VIOLATIONS  

 
A multitude of state and federal regulations require the existence, dissemination, and 
implementation of policies and procedures for institutional healthcare providers.  From 
how blood is stored to the temperature of food serving carts, virtually every aspect of 
healthcare is incorporated into facility policy and procedure manuals.   
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Hospital and clinics can be found to be liable for the acts of its agents/employees when 
those individuals violate a policy/procedure. Illinois courts routinely hold that a failure by 
a hospital to follow its policies can be evidence of a breach of the hospital’s duty to a 
patient. Heastie v. Roberts, 226 Ill. 2d 515, 877 N.E.2d 1064 (2007).   
 
In Heastie, the Plaintiff was brought to the Columbia Olympia Fields Osteopathic Hospital 
and Medical Center after he was found lying intoxicated in a residential driveway. The 
emergency room charge nurse believed the patient presented a threat, and ordered that the 
Plaintiff be restrained on a cart and moved to a separate room. Pursuant to the hospital’s 
policy, staff were required to search Plaintiff for contraband when he was restrained and 
sequestered. That was not done. The policy also required a physician to review the need 
for restraint within an hour of the initial restrain. That was not done. In addition, the policy 
required that staff check on the restrained individual every 15 minutes, which the charge 
nurse only did during the first hour of restraint. Sometime after the charge nurse stopped 
checking in on the Plaintiff, smoke alarms went off and the Plaintiff was found on fire in 
the room where the Plaintiff was restrained. A lighter was later found in the room along 
with an accelerant on the Plaintiff’s pants, but an investigation of the source of the fire was 
inconclusive. The Plaintiff sued the hospital for injuries, and the Illinois Supreme Court 
ruled that the trial court erred in dismissing the Plaintiff’s claims based on the hospital’s 
employee’s failure to abide by hospital policies.  

 
When a patient alleges that a medical institution failed to follow the policies and procedures 
established by the medical institution, the claim is called an “institutional negligence” 
lawsuit. Studt v. Sherman Health Sys., 2011 IL 108182.  The Studt case involved a Plaintiff 
that claimed that the emergency room physician failed to diagnose an appendicitis, and the 
hospital was liable because the physician failed to follow the policies and procedures of 
the hospital. The Illinois Supreme Court held that violations of hospital bylaws, rules, 
regulations, policies and procedures may be used to demonstrate that the institution was 
negligent, but that professional negligence (malpractice) requires testimony from an expert 
witness to be successful. The Plaintiff in this suit was successful, notwithstanding a legal 
victory by the defense, as a result of the jury’s verdict. 
 
A plaintiff bringing such a suit against an institution may generally introduce a variety of 
evidence at trial in support of its case, including evidence that a violation of hospital or 
clinic bylaws, policies, procedures, statutes, accreditation standards, customs, or 
community practice took place and resulted in harm to the patient. Id.  The easiest evidence 
for a patient to present in this type of case is to show that the hospital or clinic established 
rules that determined appropriate action for a specific situation, and there was a failure to 
follow the written rules.  Hospital and clinic policies are routinely targeted as a source of 
liability, whether committed by a physician or other clinical staff, when a patient brings a 
lawsuit. 

 
Hospitals and clinics may also be held liable for the acts of agents and employees whenever 
the institution fails to supervise its employees or enact guidelines for employees to follow, 
and a patient is harmed as a result of the failure to supervise. Malanowski v. Jabamoni, 293 



 
3 

Ill. App. 3d 720, 688 N.E.2d 732 (1st Dist. 1997).  In this case, the Plaintiff alleged that 
the physician at an outpatient clinic failed to diagnose breast cancer, and attempted to also 
hold the clinic liable. This court held that although there was no failure of the institution to 
supervise its employees in this particular case because the physician was the sole 
independent contractor responsible for the diagnosis, health care institutions can be liable 
for failing to supervise employees, failing to know the qualifications of the physicians who 
practice on its premises, failing to use reasonable care in maintaining medical records, or 
failing to use reasonable efforts to assist physicians on staff in obtaining consultations from 
other staff physicians. 
 

III. POLICY AND PROCEDURES AS EVIDENCE OF BREACH OF THE STANDARD 
OF CARE 

 
By far the most common uses of policies and procedures in negligence actions are as 
evidence to support a claim of negligence.  Consider the following hypothetical.  A hospital 
has a policy that requires all less restrictive means and other similar alternatives should be 
utilized BEFORE an order for restraints is allowable.  A physician on call receives a call 
late at night from a nurse reporting that an elderly patient is confused and is attempting to 
get out of bed.  The nurse recommends the use of restraints.  Physician acquiesces and 
orders the use of restraints.  The patient is found a short time later expired after getting 
tangled in bed sheets and was unable to extricate herself.  A suit alleging negligence is filed 
against the physician, the nurse and the hospital.  The existence of a policy and procedure 
regarding the use of restraints is introduced into evidence.  The violation of that policy is 
not the basis of the suit, but rather the basis is that the healthcare providers fell below the 
accepted standard of care for the use of restraints.  The policy will be used to support that 
argument, rather than act as the basis of the suit.   
 
As stated previously, in virtually all circumstances the provider will be forced to admit the 
existence and the applicability of that policy.  The plaintiff’s attorney will use that policy 
as one more piece of evidence that deviation from the standard of care occurred.   

 
III. CONSEQUENCES OF POLICY OR PROCEDURE VIOLATIONS FOR 

PHYSICIANS 
 

Policy or procedure violations by a physician can have serious ramifications in a number 
of ways.  In addition to the use of policies against the healthcare provider in civil litigation, 
violations of policies and procedures may pose other problems.  A significant violation of 
a policy/procedure could affect a physician’s staff privileges. Any one of these issues can 
result in a cascade of issues including: 
 
• Notation in the National Practitioner Data Bank of the loss of privileges, creating a red 

flag for any future hospitals or clinics a physician attempts to work at; 
• Possible reporting to state licensing boards; 
• Prohibition from practice at a particular hospital or clinic; 
• Loss of income while unable to work at a particular hospital or clinic; 
• Reimbursement issues; 
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• Potential increase in malpractice premiums; and 
• Loss of patients. 

 
III. PRACTICAL TIPS 
 

A. Obtain a general understanding of policies and procedures at each hospital or clinic 
at which you have privileges by: 

 
o Reading policies, procedures, bylaws, and other general practice standards; 

 
o Become familiar with the community customs and practices if you are new to a 

hospital or clinic. 
 

B. Obtain a specific understanding of the policies and procedures that are specific to 
your practice at each hospital or clinic at which you have privileges. 

 
C. Ensure that you have obtained privileges to perform each type of procedure you 

may potentially perform at each hospital or clinic at which you have privileges. 
 
 D. Monitor changes to policies and procedures to keep up to date. 
  

E. If within your control, ensure clinical staff are regularly trained on policies and 
procedures. 

 
F. Require clinical staff operating under your direction to follow applicable policies 

and procedures.  
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PHYSICIAN NON-COMPETE ISSUES 
 

Presented by 
James A. Hansen 

Schmiedeskamp Robertson Neu & Mitchel LLP  
jhansen@srnm.com 

 
I. INTRODUCTION  
  

A. Two Scenarios/Contexts – (1) agreements accompanying the sale of a practice and 
(2) employment or partnership agreements.  

  
B. Sale of Practice Standard v. Employment Agreement Standard 

 
1. The law provides that a covenant ancillary to the formation or sale of a 

business need only be reasonable in duration, geographic area, and 
scope of prohibited activity. See Advent Electronics, Inc. v. Buckman, 112 
F.3d 267 (7th Cir. 1997). 

 
2. A covenant ancillary to an employment agreement must meet a stricter 

standard: in addition to being reasonable in scope, duration and 
geographic area it also must be necessary to protect either “near-
permanent” customer relationships or confidential information. Audio 
Properties, Inc. v. Kovach, 275 Ill. App. 3d 145, 148, 655 N.E.2d 1034, 
1037 (1st Dist. 1995). 

 
   i. What is a "near-permanent" relationship?  

-  substantial contact with patient 
- substantial investment in near permanent relationship 
- extensive marketing effort  
- where customers come to repose trust in seller (high in doctor patient 

relationship) 
 

   ii. What is not protectable interest? 
- No customer loyalty (urgent care/doc in the box) 
- No interest in "good will" of dissolved medical practice 
- No interest in patients of hospital where you don't have privileges 
- No interest in future patients 

II. SCOPE 

A. In Mohanty, the Illinois Supreme Court upheld a covenant that restricted doctors 
from practicing medicine within a small geographical area, the court agreed with 
the appellate court that the clinic had a protectable interest in the “practice of 
medicine,” which was not limited to “the practice of cardiology and possibly 
internal medicine” as viewed by the circuit court. The appellate court reached this 
conclusion because Drs. Mohanty and Ramadurai not only practiced cardiology but 
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also saw patients with other problems and made referrals. Mohanty v. St. John 
Heart Clinic, 225 Ill. 2d 52, 866 N.E.2d 85 (2006). The physicians argued that 
prohibiting “the practice of medicine” was an unreasonably broad activity 
restriction, because their former employer, St. John Heart Clinic, specialized only 
in cardiology. The court disagreed, finding that all specialties are “inextricably 
intertwined” with the practice of medicine. Further, these physicians could easily 
find employment elsewhere, because the restricted territories (a five-mile and two-
mile radius of St. John’s offices) covered only a “narrowly circumscribed area of a 
large metropolitan area." 

B. Restrictive covenants precluding the practice of medicine against physicians who 
practice a specialty have been upheld as reasonable citing to cases involving 
dermatologists and as well as ophthalmologists.   

C. Butler, an ophthalmologist, entered into an employment contract with Prairie Eye 
Center that contained a covenant prohibiting Butler from practicing medicine in 
Sangamon County, or within ten miles of any Prairie office, once his employment 
terminated. Butler left Prairie, and opened an office within two miles of a Prairie 
location. The trial court issued an injunction enforcing the restrictive covenant 
except as to patients who had a prior relationship with Butler because the covenant 
would prevent those patients from being treated by the doctor of their choice. 
Prairie Eye Center, Ltd. v. Butler, 329 Ill. App. 3d 293, 768 N.E.2d 414 (4th Dist. 
2002). 

D. In medical setting, policy favoring the patients right to choose what doctor he/she 
goes to can supersede restriction.  

III. DURATION AND DISTANCE   

A. General Rule: Illinois courts look to see if the geographic restriction is the same as 
the area where the employer does business (Cambridge Eng’g, Inc. v. Mercury 
Partners 90 BI, Inc., 879 N.E.2d 512 (Ill. App. Ct. 2007). 

 B. Reasonable Restrictions:  

1. Three-year period within a two mile radius of the clinic’s offices (Mohanty) 

  2. Five years within a five mile radius from the clinic’s offices (Mohanty) 

  3. Generally, two years is a reasonable amount of time. 

  4. Larger the city, smaller the reach and vice versa. 

IV. TAKEAWAYS 

 A. Different standard: sale of practice v. employment contract  

 B. Reasonableness/fact based analysis 

 C. Public policy favoring patient's rights
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PHYSICIAN CODING ISSUES 
 

Presented by 
Kevin J. Born 

Brown, Hay & Stephens LLP  
kborn@bhslaw.com 

 
I. INTRODUCTION 

A. As a healthcare provider, patients trust you to provide necessary, cost-effective, and 
quality care. You exert significant influence over what services your patients 
receive. You control the documentation describing what services they received, and 
your documentation serves as the basis for claims sent to insurers for services you 
provided.  

B. Generally, the Federal Government pays claims based solely on your 
representations in the claims documents.  When you submit a claim for services 
performed for a Medicare patient, you are filing a bill with the Federal Government 
and certifying you earned the payment requested and complied with the billing 
requirements. If you knew or should have known the submitted claim was false, 
then the attempt to collect payment constitutes a violation, such as:  

• Billing for services you did not actually render 
• Billing for services not medically necessary 
• Billing for services performed by an improperly supervised or unqualified 

employee 
• Billing for services performed by an employee excluded from participation in 

Federal health care programs 
• Billing for services of such low quality they are virtually worthless 
• Billing separately for services already included in a global fee, like billing for an 

evaluation and management services the day after surgery. 
 

II. UPCODING AND DOWNCODING 

A. "Upcoding" is the practice of using a billing code that results in a higher 
reimbursement rate than the level of service justifies.  For example, reporting a 
diagnosis of chronic bronchitis if the patient has acute bronchitis qualifies as 
upcoding, as would billing a level 5 evaluation and management (E&M) service 
(e.g., 99215) for a minor patient problem, or coding for excision of a 2.5 cm skin 
lesion (e.g., 11403 Excision, benign lesion including margins, except skin tag 
(unless listed elsewhere), trunk, arms or legs; excised diameter 2.1 to 3.0 cm) when 
the lesion actually measured 1 cm (e.g., 11401 … excised diameter 0.6 to 1.0 cm). 

 Upcoding – whether intentional, or not – is a serious compliance risk that may lead 
to payer audits, reimbursement take backs, and charges of abusive or fraudulent 
billing. 
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B. "Downcoding" is the opposite side of the upcoding coin. Typically, downcoding 
occurs because the provider fails to provide relevant documentation details to 
assign a service, procedure, or diagnosis to the optimal level of specificity. For 
example, diabetes is frequently undercoded. Many providers default to diabetes 
without complications. Whereas, correct coding requires that the provider 
document the type and method of control. 

Some providers may downcode as a defensive strategy to avoid denied claims, 
audits, etc. For example, many payers now examine frequency distributions for 
E&M billing codes to identify "outlier" providers who bill a greater than average 
number of higher-level E&M services. Providers may purposely undercode in the 
mistaken belief that they must mirror these "E&M Bell Curves" to be compliant. 

C. Undercoding potentially harms patients (for instance, by under documenting a 
diagnosis), preempts legitimate revenue (for instance, because the service billed 
reimburses less than the service actually performed), and represents a compliance 
risk equal to that of overcoding.  

III. FRAUD AND ABUSE STATUTES  

A. False Claims Act.  The FCA protects the Federal Government from being 
overcharged or sold substandard goods or services. The FCA imposes civil liability 
on any person who knowingly submits, or causes the submission of, a false or 
fraudulent claim to the Federal Government. The terms “knowing” and 
“knowingly” mean a person has actual knowledge of the information or acts in 
deliberate ignorance or reckless disregard of the truth or falsity of the information 
related to the claim. No proof of specific intent to defraud is required to violate the 
civil FCA.  

 
Under the FCA, a physician may be held liable for “submit[ing] claims to Medicare 
for medical services he or she knows were not provided.” Within this context, you 
could argue that upcoding and downcoding represents “deliberate ignorance or 
reckless disregard of the truth related to the claim.” 
 

B. The Exclusion Statute.  The Exclusion Statute requires the Office of Inspector 
General to impose exclusions from participation in all Federal health care programs 
on health care providers and suppliers who have been convicted of any of the 
following: 
• Medicare fraud, as well as any other offenses related to the delivery of items or 

services under Medicare 
• Patient abuse or neglect 
• Felony convictions for other health care-related fraud, theft, or other financial 

misconduct 
• Felony convictions for unlawful manufacture, distribution, prescription, or 

dispensing of controlled substances 
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OIG also has discretion to impose permissive exclusions on other grounds, 
including provision of unnecessary or substandard services and submission of false 
or fraudulent claims to a Federal health care program. Excluded physicians may not 
bill directly for treating Medicare and Medicaid patients, nor may their services be 
billed indirectly through an employer or a group practice 

 
C. Criminal Health Care Fraud Statute.  The Criminal Health Care Fraud statute makes 

it a crime “to obtain (by means of false or fraudulent pretenses, representations, or 
promises) any of the money or property owned by, or under the custody or control 
of, any health care benefit program.”  Upcoding services may be perceived as “false 
or fraudulent representations” of the services provided. 

 
D. Anti-Kickback Statute.  It is a crime to knowingly and willfully offer, pay, solicit, 

or receive any remuneration directly or indirectly to induce or reward referrals of 
items or services reimbursable by a federal health care program. Coding services at 
lower than actual levels might be interpreted as an inducement to patients (who 
could benefit by having a lower co-pay, etc.). That would be a violation of federal 
law. 

 
In other words, there are a variety of ways that imprecise coding might potentially be considered 
a violation of fraud and abuse rules. Additionally, downcoding isn’t playing it safe; it’s a 
misrepresentation of services. Coding should be based on documentation (and underlying medical 
necessity). Anything less is potentially problematic. 

IV.  CASELAW 

United States v. Ibrahim, No. 15 C 8600 (N.D.Ill.) and No. 13 CR 403 (N.D.Ill.)  

Dr. Cecilia Ibrahim, an internal medicine physician who operated Sunrise Medical Center in 
Flossmoor, Illinois, was charged with one count of health care fraud for allegedly engaging in a 
$1.7 million Medicare and private insurance false billing scheme. 

Between March 2006 and August 2009, Ibrahim allegedly submitted more than 3,200 false claims 
to Medicare and Blue Cross Blue Shield using a billing code for spinal decompression neuroplasty, 
a surgical procedure that she did not perform, when she only performed intervertebral differential 
dynamics therapy (IDD), a non-surgical procedure. As a result, she allegedly caused a loss of at 
least $300,000 to Medicare and $550,000 to Blue Cross Blue Shield. The indictment seeks 
forfeiture of at least $882,500 in alleged fraud proceeds. 

Upon stipulation, Ibrahim was ordered to pay $641,742 plus interest to the United States in her 
civil case, the amount was ordered to be credited toward any restitution ordered in the criminal 
case. In the criminal case, she pleaded guilty to one count of health care fraud. Ibrahim was ordered 
to supervised release for a term of three years, 300 hours of community service, and to make total 
restitution in the amount of $888,731. 

 


